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7 c>4 MICHIGAN LAW REVIEW 

tion, by precedents," it seems strange that the court should have refused to 
modify the injunction so as to protect the plaintiff's rightful use of their 
own lands. 

Municipal Corporations — Torts — Liability for Nuisance — Private and 
Governmental Functions. — The defendant, the city of Coleman, purchased 
a tract of land adjacent to plaintiff's premises and proceeded to use this 
tract as a public dump, depositing thereon dead animals and other refuse 
matter collected from the streets of the city. The plaintiff alleges that, by 
reason of the offensive nature of the matter deposited thereon, this dump- 
ing ground has become a nuisance and has permanently injured his property. 
Held, the city in removing garbage and refuse matter from its streets and 
depositing it on its dumping ground is engaged, in a corporate, rather than 
a governmental duty, and is liable in damages for the nuisance thereby cre- 
ated, whether guilty of negligence or not. City of Coleman v. Price (1909), 
— Tex. Civ. App. — , 117 S. W. 905. 

"The general rule of law undoubtedly is that a municipal corporation 
has no more right to erect and maintain a nuisance than has a private indi- 
vidual ; and an action may be maintained against such corporation for injuries 
occasioned by a nuisance, in any case in which, under similar circumstances, 
an action could be maintained against an individual." City of Fort Worth 
v. Crawford, 74 Tex. 404, 12 S. W. 52, 15 Am. St. Rep. 840; Harper v. Mil- 
waukee, 30 Wis. 365 ; Brower v. Mayor etc. of New York, 3 Barb. 254. And 
so long as the city acts in its private, or corporate capacity, the person injured 
may maintain his action regardless of the negligence, or lack of it, on the 
part of the city. Markwardt v. City of Guthrie, 18 Okl. 32, 90 Pac. 26, 9 
L. R. A. (N. S.) 1151. The chief contention of the defendant in the principal 
case was that the city in removing garbage and other refuse matter from its 
streets was acting in its governmental, rather than its corporate, capacity. 
Careful search has revealed no cases supporting this view, but we would 
venture to say, even in the face of the overwhelming weight of authority, 
that the position of the city is the more logical and more in harmony with 
the trend of modern thought. Recent decisions have held that supplying 
water and lighting the streets are governmental functions. Springfield Fire 
and Marine Ins. Co. v. Keeseville, 148 N. Y. 46, 42 N. E. 405. It is hard to 
see wherein the act of keeping the streets free from filth is any less gov- 
ernmental. 

Public Officers — Resignation — Revocability. — F., the incumbent of an 
office, tendered to the proper official his resignation which was to take effect 
at such time as the latter should designate. After acceptance of the resigna- 
tion but before the date upon which it was to become effective, F. withdrew 
it. A successor to F. having been appointed, quo warranto proceedings were 
instituted to determine the rightful claimant to the office. Held, F.'s with- 
drawal of his resignation was effectual and he was therefore still rightfully 
in office. State ex rel. Almon v. Fowler, (1909), — Ala. — , 48 South. 985. 

The question as to what constitutes a resignation of office and the kindred 



